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Claim Rejections - 35 USC §112 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 3-8 and 10 are rejected under 35 U.S.C. 112, second paragraph, as 
being indefinite for failing to particularly point out and distinctly claim the subject matter 
which applicant regards as the invention. 

Claims 3-4 and 11-12 are not clear what structural feature is intended by the 
claimed "double folded along an edge." For the purposes of examination this claim is 
best understood as specifying the edge of the bar code is abutted with the edge of the 
temperature indicator. 

Claims 5 and 13 are not clear if the claimed "optical fiber element(20)" is part of 
the temperature indicator or another different temperature indicator. For the purposes 
of examination, the element(20) has been interpreted as a part of the temperature 
indicator. 

Claim 7 is not clear how the secondary transparent symbol fields differ from the 
temperature indicator. For the purposes of examination these fields will be interpreted 
as part of the temperature indicator. 

Claim 8 is not clear what structure in intended by a "temperature indicator 
consists of a ... capillary sucking means." For the purposes of examination this 
limitation will be interpreted as temperature indicator. 

Claims 6 and 10 contain a typographical error in further limiting the range. For 
the purposes of examination, the range will be interpreted as between 0 and 3mm. 
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Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 1-5, 7-9 and 11-13 are rejected under 35 U.S.C. 102(b) as being clearly 
anticipated by EP 0484578. 

EP 0484578 teaches a temperature monitoring system for perishable products 
comprising a primary indicator responsive to cumulative time-temperature and a 
secondary indicator responsive to a threshold temperature. Figure 5, as characterized 
on page 7 lines 44-46, teaches a convention bar code(50) juxtaposed to the taught 
indicator layer system bar(51-55). The claimed "bar code(2)" has been read on the 
taught bar code(50) and the claimed "temperature indicator(3) ... in close vicinity of 
one of the bar codes" has been read on the claimed system bar(51-55). 



Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 
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The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

This application currently names joint inventors. In considering patentability of 
the claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of 
the various claims was commonly owned at the time any inventions covered therein 
were made absent any evidence to the contrary. Applicant is advised of the obligation 
under 37 CFR 1 .56 to point out the inventor and invention dates of each claim that was 
not commonly owned at the time a later invention was made in order for the examiner to 
consider the applicability of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) 
prior art under 35 U.S.C. 1 03(a). 

Claims 6 and 10 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
EP 0484578. 

See EP 0484578 supra. 

EP 0484578 is silent to the claimed edge distances . 

MPEP 2144.04(IV) characterizes In Gardner v. TEC Systems, Inc., 725 F.2d 
1338, 220 USPQ 777 (Fed. Cir. 1984),cert. denied, 469 U.S. 830, 225 USPQ 232 
(1984), the Federal Circuit held that, where the only difference between the prior art and 
the claims was a recitation of relative dimensions of the claimed device and a device 
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having the claimed relative dimensions would not perform differently than the prior art 
device, the claimed device was not patentably distinct from the prior art device. 

EP 0484578 is silent to the claimed dimensions and the Office maintains this is 
the only difference between the prior art and the pending claims. The Office maintains 
device of EP 0484578 would have been expected to have performed similarly to the 
instant invention (e.g. indication of undesirable temperature would have been detected 
when bar code scanning). 

It would have been desirable to place the indicator touching the outer side of the 
bar code (e.g. a distance of 0 mm) to gain the advantages of minimizing the space 
required on the package and to insure the indicator is scanned simultaneously with the 
bar code. 

It would have been within the skill of the art to modify EP 0484578 and place the 
indicator touching the outer side of the bar code to gain the above advantages and 
because differences in relative dimensions are not patentable distinctions. 

Conclusion 

With respect to the 6/3/05 IDS, the references that did not have a translation or 
characterization were not considered and crossed out. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Lyle A. Alexander whose telephone number is 571-272- 
1254. The examiner can normally be reached on Monday, Tuesday and Thursday. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Jill Warden can be reached on 571-272-1267. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

Lyle A Alexander 
Primary Examiner 
Art Unit 1797 

/Lyle A Alexander/ 

Primary Examiner, Art Unit 1797 



